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Introduction

This chapter looks at recent developments in health legislation. It refers back
to the major developments and themes highlighted in the 2001 chapter and
looks at legislation that has been put into effect, passed and drafted during
2002. Brief comment on the major debates and challenges surrounding the
2002 legislative developments is also provided.

Two major themes that featured during 2002 were: (a) issues of national,
provincial and district health care services governance and the division of
functions between the different levels of government; and (b) policy and
implementation challenges with regards to realising constitutional rights to
health care services. These two themes will receive attention throughout the
chapter.

Major Themes

The relationship between policy, legislation and implementation is often
misunderstood. Before legislation can be drafted, policy must be developed
to guide the nature and content of the legislation. Legislation is often (though
not always) needed to provide the teeth to ensure the implementation of
policy. In this context the role of legislation can therefore be seen as:

a) Providing certainty to the intention of the policy to which it relates

b) Establishing structures and mechanisms to put the policy into practice;
and

c) Providing for sanctions should the policy (encapsulated in the legal
provisions) be breached.

Decisions on policy, legislation and implementation should all be guided by
the constitutional imperatives to:

➣ Take steps to progressively realise the rights of everyone to have access
to health care services

➣ Promote and protect the right of children to basic health care services

➣ Ensure that no-one is refused emergency medical treatment.

These constitutional imperatives are set out in sections 27(1) (a), (2) and (3)
and section 28(1) (c) of the South African Constitution.

Two recent Constitutional Court cases, namely Grootboom (CCT38/00,
21 September 2000)1 and Minister of Health vs. Treatment Action Campaign
(TAC) (CCT 8/02, 5 July 2002),2 have recently re-emphasised these
constitutional imperatives with respect to the realisation of socio-economic
rights in South Africa. The TAC case related directly to health care rights
and thus has direct relevance for all health policy, legislation and
implementation decisions. The White Paper on the Transformation of the
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Health Care System in South Africa (1997),3 the policy that governs the
health care system, clearly emphasised an approach that took cognisance of
the above constitutional imperatives.

Health legislation needs to follow the vision set out in the policy and adhere
to the implications of the interpretations given to constitutional rights by the
Constitutional Court. The draft National Health Bill,4 especially, as it is the
overarching health legislation that will govern the entire health system, needs
to put in place structures, mechanisms, resources and systems aimed at
promoting and protecting health care rights.

Key Issues From 2001 Review: Continuities and Discontinuities

This section illustrates the continuities and discontinuities between 2001 and
2002. Clearly some issues have been resolved, even if this needed to be done
via the judicial system. Whilst others, especially those that revolve around
contested policy issues, remain.

In her introduction to the chapter on legislation in the 2001 Health Review,
Lynette Sait wrote:5 “Health legislation continued to be highly contested
terrain in 2001. While some progress was noted in advancing the policy
goals of the Department in two areas – Medical Schemes legislation and the
operation of the new National Health Laboratory Services, other areas were
less successful. Strains in government thinking around the issue of drugs for
HIV/AIDS continued to be evident, with legislative structures sending out
mixed signals, and the government becoming embroiled in a court action
with the TAC over the provision of Prevention of Mother-to-Child-
Transmission (PMTCT) Programme using nevirapine. Perhaps the most
outstanding legislative event was the publication of the Draft National Health
Bill. However, implementation of a national system based on Primary Health
Care principles and delivered by means of the District Health Systems
approach still faces considerable challenges. In particular, continued
transformation of the local government sphere will have considerable potential
impacts on the provision of district-based health care services.”

Some progress can be reported on the fate of the National Health Bill.4 The
Bill, which has taken more than 7 years to draft, was revised on the basis of
inputs received by the national Department of Health (after it was gazetted
for public comment). The Bill has been sent to the State Law Advisors for
certification. Once certified the Bill will be sent to Parliament for debate.
Whilst there is optimism that the Bill will be passed in 2003 there are two
reasons for caution: (a) the Bill may still need to be discussed by the State
Law Advisors and the department’s legal officers and (b) given that its
provisions impact directly on provinces, it will need debate within each
province as well as the National Council of Provinces. This debate may delay
the final passage and enactment to late 2003 at the earliest.
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The Bill represents an opportunity to put into practice the vision set out in
the White Paper3 and to put in place structures, mechanisms, resources and
systems aimed at the progressive realisation of everyone’s rights of access to
health care services and at the promotion and protection of children’s rights
to basic health care services. It needs to flesh out the importance and
implications of the constitutional rights in the spirit envisaged by the
Constitution. Key provisions in relation to rights include the list of patients’
and providers’ rights and duties. Although key rights, such as the patients’
right to equality and non-discrimination and to be treated with dignity are
not specifically mentioned in the Bill, they are implicitly covered in the
Constitution. However, given the fact that South Africa is by most measures,
a highly unequal society with a high HIV infection rate, specifying patients’
rights to equality, dignity and non-discrimination in the Act governing the
national health system, is essential.

A few key steps to create more certainty and to accelerate the full
implementation of the District Health System (DHS) have also been taken.
Whilst details will be provided in the chapter on the DHS, a few points are
worth making in this chapter. A joint Department of Health and Department
of Provincial and Local Government technical team proposed a definition of
municipal health services to the two respective ministers as well as who should
render these services and the process of implementation of the definition.
The proposal was accepted by the Ministers and included as provisions in
the DHS chapter of the revised National Health Bill. The proposals are:

➣ Municipal health services are defined as environmental health services
with the exception of control of malaria, hazardous substances and
port health – which will be provincial health responsibilities

➣ Metropolitan and district municipalities should have the responsibility
to render municipal health services

➣ The definition will come into effect after a period of two years during
which time various implementation issues will be resolved.

The Health Minister and other Members of the Executive Committee for
Health (MINMEC) subsequently discussed the proposals related to the DHS
in the Bill. The MINMEC made a range of decisions to strengthen the
implementation of the DHS. These include:

➣ Focusing on functional integration for the next two years to strengthen
service delivery

➣ Signing of service level agreements between provinces and municipalities
that currently render health services to ensure that they continue to do
so but improve efficiency and accountability especially for funds
provided to municipalities by provincial departments of health

➣ A costing of services rendered by municipalities be urgently completed
to assist the negotiations around the funding of municipal health
services and primary health services in general.
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Legislation Put into Effect, Passed and Drafted During 2002

Legislation put into effect

Arguably the most important piece of legislation put into effect during 2002
was the Medical Schemes Amendment Act 55 of 2001,6 which came into
effect in March 2002. The provisions of the Medical Schemes Amendment
Act were fully covered in the 2001 Review.

Legislation passed by Parliament

The Mental Health Care Bill [B69D of 2001]7 was passed by Parliament in
June 2002. However at the time of writing, the President had not as yet
signed this Bill into law and it is unclear why its enactment has been delayed.

The Mental Health Care Bill can be described as progressive in that it protects
the interests of the mentally ill from abuse. The mentally ill are highly
vulnerable as they are often unable to make informed decisions. This piece
of legislation protects them from maltreatment from the health system and
from unscrupulous members of their families. It sets out rules for curatorship
for example, to regulate how the affairs of the mentally ill will be conducted
should a person be considered unable to take informed decisions on account
of being mentally ill. The Act also sets out the rights of the mentally ill.

The Bill does not regulate the relationship between provincial and local
government with regard to mental health, as the Constitution does not provide
for local government to provide mental health care services. However, it
does clarify matters that will be controlled by the national Department of
Health and those that are the responsibility of provincial departments of
health.

In October 2002, the Medical Schemes Amendment Bill [B37-2002]6 was
debated and adopted by Parliament. The amendment provides for a definition
of a ‘broker’ and for the accreditation of brokers by the Council. In essence
the Bill provides for the regulation of the practice of brokers – a gap in the
principal Act. In the memorandum to the Bill the drafters provide reasons
for the need to regulate brokers: “…there has been some lack of clarity on
how medical schemes brokers should be regulated in their conduct of business,
in particular, as to what extent they can be regulated by the Financial Services
Board. The Council for Medical Schemes agreed with the Financial Services
Board in February 2002 on how to jointly regulate the conduct of business
by medical schemes brokers, thereby ensuring that there is no inadequacy in
such regulation”.

Also in October 2002, the Occupational Diseases in Mines and Works
Amendment Bill [B39-2002]8 was debated and passed by Parliament. The
amendment provides for owners of mines to pay compensation to workers
who contract diseases whilst in their service: “The owner of a controlled or
a controlled works shall for a period not more than two years from the date
of commencement of a compensatable disease pay the reasonable cost incurred
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by or on behalf of a person in his or her service, or who was in his or her
service at the commencement of a compensatable disease, in respect of medical
aid necessitated by such disease”. This is an important amendment given
that employers often ‘walk’ away from their employees who become sick
from diseases contracted at work (cf. the asbestosis case currently being fought
in the Royal Courts of England).

Legislation tabled and discussed in Parliament during 2002

The Medicines and Related Substances Amendment Bill [B40 of 2002],9 was
tabled during 2002. The objectives of the Medicines and Related Substances
Amendment Act are to amend the Medicines and Related Substances Act,
1965. Section 1 of Act 101 of 1965 has been amended a few times, the latest
amendment being in 1997. The amendments provided for:

➣ The appointment of deputy registrars of Medicines

➣ The Minister, after consultation with the pharmaceutical industry and
other stakeholders to make regulations on the marketing of medicines

➣ Strengthening the recording, use and manufacture of certain scheduled
drugs

➣ The council to licence the manufacture, importation and exportation
of medicines.

Regulations and notices promulgated during 2002

In addition to these pieces of legislation a large number of regulations and
notices were promulgated during 2002. Examples of these are provided below.

To protect the public from malpractices from a range of health professionals
that previously have not been regulated, regulations on the constitution of
boards for the following health professional groupings were issued during
2002:

➣ Professional board for Therapeutic Aromatherapy, Therapeutic
Massage Therapy and Therapeutic Reflexology

➣ Professional board for Homeopathy, Naturopathy and Phytotherapy

➣ Professional board for Chiropractic and Osteopathy

➣ Professional board for Ayurvedic and Chinese Medicine and Acu-
puncture.

Notices for the commencement of community service for a range of health
professionals were also promulgated during 2002. These included: dietetics,
clinical psychology, environmental health, occupational therapy,
physiotherapy, radiography and speech, language and hearing therapy. These
health professionals are mostly only available to public sector health care
users in urban areas, and even here they are in short supply. The extension of
community service to these categories of health professionals should improve
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access to them in rural and under-served areas of the country in 2003 when
this notice comes into effect.

Legislation initiated and drafted in 2002

The Nursing Act10 is in the process of being reviewed and a Bill to replace the
Act is being prepared. The Nursing Council (SANC) has recognised that the
current Act is inadequate to meet the challenges facing the nursing profession
to implement health policies adopted since 1994. Given the range of problems
involving nurses that have been highlighted by the media in 2002, it is critical
that the SANC reviews both policy and legislation that will protect the public
and ensure that nurses provide the care that the public expects of them.

Changes to the Nursing Act are likely to be based on the recommendations
made by a committee appointed by the Minister to review the functioning of
the professional boards. This implies that 2003 should see amendments
proposed to the legislation that governs all professional boards, e.g. the Health
Professional Council of South Africa and the Pharmacy Council.

The 1983 Child Care Act11 has been under review for the past 5 years. While
the 1983 Act focused on tertiary interventions and the institutionalisation of
children in need of care, the new Bill provides for primary and secondary
prevention approaches to support children and families in poverty and those
otherwise at risk of vulnerability. This development has major implications
for improvements in children’s health and therefore for the whole health
care system. The new Bill also envisages intersectoral coordination, with the
Department of Health being expected to play a role in implementing the Act.
Children’s health care rights are also elaborated on and fleshed out in the
draft Bill.

At the end of 2001, the South African Law Commission published a
Discussion Paper setting out the policy for the new Child Care Act and much
comment and consultation between the South African Law Commission,
Department of Social Development, and the Children’s sector took place
during the year. A draft bill12 has now been published and will be tabled in
Parliament for debate and passage in 2003. When passed and enacted, the
Act will be a giant step forward with regards to the promotion and protection
of children’s socio-economic rights.

Provincial legislation

Some provincial Departments of Health have not passed or amended their
Provincial Health Bills/Acts. This is largely a result of the process engaged in
to finalise the National Health Bill. Provinces have taken the view that they
will focus on their provincial legislation once the national legislation is
finalised. It is therefore anticipated that all provinces will be either amending
their Provincial Health Acts or finalising Bills for passage in 2003.
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Legal and Implementation Challenges

Lessons from the Constitutional Court judgment: Minister of Health vs.
Treatment Action Campaign (TAC) and others

The TAC challenged the Government (Minister of Health) to provide
nevirapine to all HIV+ pregnant mothers and babies delivered in public health
facilities in the country. The government had taken the view that it needed to
pilot the dispensing of the drug designed to prevent mother-to-child
transmission (PMTCT) and only scale up once the implementation issues
were discovered and resolved. The Court ruled in favour of the TAC.13 This
raised the issue of the imperative for the judiciary to make decisions on policy
matters which are traditionally the preserve of the executive. In effect the
Court’s decision obliged Government to rollout the PMTCT programme
before it felt it was able to. The Court therefore obliged Government to find
the additional resources required to rollout the PMTCT programme. The
major lessons to be learned from this case are:

➣ The executive cannot act with impunity in that the acts of the executive
are subject to the supreme law of the land, the Constitution

➣ The Constitutional Court takes the Bill of Rights seriously

➣ Although the executive is not the ultimate decision-maker on matters
of policy that policy must comply with the supreme law of the land,
the Constitution.

The TAC was again in the news lobbying for more and better treatment of
people living with HIV/AIDS. Most recently they, in partnership with
COSATU, have threatened to take two major pharmaceutical manufactures
to the Competition Commission. They argue that these manufacturers of
AIDS drugs are pricing them beyond the reach of ordinary South Africans.

Table 1: Summary of Bills Drafted, and Passed in 2002 and their Key Impacts

Bill Drafted Passed Key Impact

The Mental Health Care Bill ✔ Protect the interests of mentally ill from abuse from the
[B69D of 2001] health system and family members

Medical Schemes Amendment ✔ Regulation of the practice of brokers
Bill [B37-2002]

Occupational Diseases in Mines ✔ Owners of mines to pay compensation to workers who
and Works Amendment contract diseases whilst in their service within 2 years
[B39-2002]

The Nursing Amendment Bill ✔ Updates nursing legislation in line with health policies
adopted since 1994

ChildrenÕs Bill ✔ Will replace the 1983 Child Care Act and provides for
primary and secondary prevention approaches to
support children and families in poverty and those
otherwise at risk of vulnerability
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Other implementation challenges

The media highlighted one example of legislation not being implemented in
the way it was intended, namely the Choice on Termination of Pregnancy
Act (TOP).14 The provision of termination of pregnancy services has been
contentious from the beginning with many health workers not prepared to
provide the service for personal and moral reasons. This was despite the
provision, on a national scale, of what were termed values clarification
workshops. At Philadelphia Hospital in Mpumalanga, nurses were recorded
on video being abusive to women who were admitted for terminations.

The South African Nursing Council has investigated the charges of abuse of
patients and has found one nurse guilty of misconduct. She has been
disciplined by the Council in terms of the Nursing Act, i.e. her name has
been removed from the register of nurses which means that she cannot legally
practice as a nurse in South Africa. This episode illustrates the need for
managers to take much more care in how they implement legislation.
Resources and management capacity needed to ensure the successful
implementation of legislation must be made available to the health system.

Conclusions and Recommendations

A clear challenge for 2003 will be the debate and passage of the National
Health Bill that provides for coordinated governance of the health care system
and the realisation of everyone’s constitutional health care rights.

The other challenge is a Bill on traditional healers which creates a framework
for the regulation of this profession.

Clarity on national policy on the treatment and provision of antiretroviral
drugs for people infected with HIV, both for prevention of mother-to-child
transmission and treatment for adults, is also urgently needed.

To strengthen implementation of legislation it is critical to ensure that
resources are provided at the necessary levels of the health care system. This
means that all health legislation should be costed and funds made available
in the medium term expenditure framework. In addition, targets and indicators
should be developed to ensure that the implementation of the legislation can
be effectively monitored.
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